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 1.  TIME:  9:00   CASE#: MSC14-00368 
CASE NAME: CAPITAL ONE WEST VS. KATHLEEN 
HEARING ON MOTION TO/FOR SET ASIDE DISMISSAL & ENTRY OF JUDGMENT 
PURS TO ST FILED BY CAPITAL ONE BANK (USA) 
* TENTATIVE RULING: * 
 
Appear. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS MAHONEY 
HEARING ON MOTION TO/FOR STRIKE 3RD AMENDED COMPLT FILED BY 
DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 
 
 Continued by the Court to February 8, 2018 in Department 33.  

  

 3.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS MAHONEY 
HEARING ON MOTION TO/FOR SET ASIDE SUMMARY ADJUDICATION ORDER 
PER CCP 473 FILED BY MARK HOOSHMAND 
* TENTATIVE RULING: * 
 
 Continued by the Court to February 8, 2018 in Department 33. 

  

 4.  TIME:  9:00   CASE#: MSC15-01548 
CASE NAME: HIGGINS VS. EAST BAY MUNICIPAL 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY CARMEL HIGGINS, CHRISTINE ROSE 
* TENTATIVE RULING: * 
 
Plaintiffs Carmel Higgins and Christine Rose’s Motion for Leave to File First Amended 

Complaint is denied without prejudice. 

 Plaintiffs seek leave to assert a new cause of action for public nuisance.  Motion for 

leave to amend is left to the sound discretion of the court.  “The court may, in furtherance of 

justice, and on any terms as may be proper, allow a party to amend any pleading… ” (CCP § 

473(a)(1).)  While judicial policy favors resolution of all disputed matters between the parties, the 
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court finds the public nuisance cause of action fails to state a cause of action as it is time-

barred.  “Ordinarily, the judge will not consider the validity of the proposed amended pleading in 

deciding whether to grant leave to amend. Grounds for demurrer or motion to strike are 

premature. After leave to amend is granted, the opposing party will have the opportunity to 

attack the validity of the amended pleading. (See Weil & Brown, CAL. PRAC. GUIDE: Civ. Pro. 

Before Trial §6:644. See also Kittredge Sports Co. v. Sup.Ct. (Marker, U.S.A.)(1989) 213 

Cal.App.3d 1045, 1048.) However, the court may “deny leave when the proposed amendment 

or amended pleading is insufficient to state a cause of action or defense.” (Congleton v. Nat'l 

Union Fire Ins. Co. (1987) 189 Cal.App.3d 51, 62.) 

 Here, Plaintiffs’ counsel declares he became aware in discussion with his clients during 

the MSJ that the City had previously been put on notice regarding the problems at Bonita Road 

and Bay View Avenue, which were causing harm to Plaintiffs and the public. He states, 

“Specifically, said problems consisted of the following: subsurface water leaks, soil drainage 

issues, pavement failure, landslide concerns, surface street water leaks, and possible damage 

to adjacent private property.”  To address the issues, the City was put on notice to install 

subsurface drainage, redirect natural seepage of the water underneath the relevant roads and to 

mitigate any saturated conditions due to any water.  (Memo of P & A, 3:11-20, Wolff Decl, ¶ 5.) 

The City failed to do so. 

 Defendant City of Richmond opposes the motion on the ground Plaintiffs seek to make 

the case about “natural seepage” from the historic underground springs.  Plaintiffs do not 

dispute they refer to natural seepage in the proposed FAC, but argue they only do so to put the 

City on notice of how long the City has been aware of the water leaks. 

  Plaintiffs maintain the gist of the original complaint against the City was its failure to 

maintain the roads and redirect water away from the roadways.  Plaintiffs argue the crux of the 

proposed amendment remains that the City caused injuries to both the public and Plaintiffs by 

failing to maintain the roadways and redirect water away from said roadways.  (Reply, 5:18-22. 

Pages not properly numbered.)  However, the public nuisance claim reads much more broadly, 

and seems to assert a theory of recovery based on the City’s failure to deal with natural 

seepage underneath the roadways.  

 In the proposed FAC, Plaintiffs allege at ¶ 28, the City knew for appropriately forty years 

that seepage occurred in the area at Bonita Road near intersection with Bay View Avenue.  The 

City was put on notice to install subsurface drainage and failed to do so.”  At ¶ 29, Plaintiffs 

allege the City knew there would be a “public benefit to providing improvements to redirecting 

the natural seepage of water underneath the roads and mitigate any saturated conditions due to 

any water and Defendant failed to do so.”  Plaintiffs further allege in ¶ 29, Defendant knew the 

seepage under Bonita Road could lead to pavement failure and damage to adjacent private 

property.” 

  If Plaintiffs intend to assert a claim for public nuisance based on the City’s failure to 

redirect water away from the roadway, then Plaintiffs’ proposed amended complaint shall reflect 

that and the court would be inclined to allow the amendment.  However, the proposed amended 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/01/18 

 
 

- 3 - 

complaint, with the inclusion of the above cited paragraphs certainly appears to allege the City’s 

liability for failure to address the natural seepage. 

 Defendant asserts the claim is time-barred because the alleged harm due to natural 

seepage do not relate back to the original complaint. To the extent the public nuisance claim is 

based on natural seepage, it does not appear to be based on the same general set of facts 

pleaded in the original complaint. (See Hobson v. Raychem Corp. (1999) 73 CA4th 614, 626, 86 

CR2d 497, 505 (disapproved on other grounds in Colmenares v. Braemar Country Club, 

Inc. (2003) 29 C4th 1019.) In the proposed FAC, Plaintiffs allege different types of alleged 

injuries and different instrumentalities of harm, and thus does not relate back. 

 Defendant opposes the motion on an additional and independent ground—Plaintiffs’ lack 

of diligence is seeking the amendment.  “If the party seeking the amendment has been dilatory, 

and the delay has prejudiced the opposing party, the judge has discretion to deny leave to 

amend. [See Hirsa v. Sup.Ct. (Vickers) (1981) 118 CA3d 486, 490, 173 CR 418, 420]” Weil 

Brown, CAL. PRAC. GUIDE: Civil Procedure Before Trial (The Rutter Group, 2015) §6:655. 48 

CA4th 471, 486.)    Although discovery is currently closed, Plaintiffs are willing to stipulate to re-

opening and the trial date is not looming.  On stipulation of the parties, the trial date has been 

moved to July 2018.  The court declines to deny the motion on this ground. Defendant has not 

shown prejudice from the delay. 

 

 Plaintiffs’ Request for Judicial Notice 

 Plaintiffs request the court to take judicial notice of the Complaint, filed February 5, 2015.  

The court takes judicial notice of the existence of the Complaint. 

 

  

 5.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE STRATEGI 
HEARING ON MOTION TO/FOR COMPLEX LITIGATION DESIGNATION FILED BY 
BRIDGE STRATEGIC PARTNERS, LLC, JAMES HAMILL, JONATHAN PENKOWER 
* TENTATIVE RULING: * 
 
 Denied. This case does not meet the criteria for a complex designation. 
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 6.  TIME:  9:00   CASE#: MSC16-02274 
CASE NAME: FERREIRA VS BELSHAW ELEMENTARY 
HEARING ON MOTION TO/FOR STRIKE FILED BY ANTIOCH UNIFIED SCHOOL 
DISTRICT 
* TENTATIVE RULING: * 
 
 Off calendar.  Stipulation to be submitted. 

  

 7.  TIME:  9:00   CASE#: MSC16-02274 
CASE NAME: FERREIRA VS BELSHAW ELEMENTARY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

 8.  TIME:  9:00   CASE#: MSC17-01243 
CASE NAME: BAODING TIANWEI GROUP VS. NI 
HEARING ON MOTION TO/FOR EXPUNGE LIS PENDENS RE: 3 BROOKTREE 
DRIVE FILED BY JERRY NI, LAI ZHEN LIU, DIANA NI, BO MING LIN 
* TENTATIVE RULING: * 
 
  

Defendants Jerry Ni, Lai Zhen Liu, Diana Ni and Bo Ming Lin’s motion to expunge the lis 

pendens on 3450 Quail Walk Court is denied. 

Defendants Jerry Ni, Lai Zhen Liu, Diana Ni and Bo Ming Lin’s motion to expunge the lis 

pendens on 3 Brooktree Drive is denied.  

This Court previously found that the claims alleged against Defendants are real property 

claims. The Court’s ruling on the real property claim issue is included in this ruling for 

completeness. The Court continued the hearing to allow supplemental briefing on whether or not 

Plaintiffs have met their burden by showing its claims have probable validity. (See Code of Civil 

Procedure § 405.30, 405.32.)  

Code of Civil Procedure § 405.30 allows a property owner to file a motion to remove an 

improperly recorded lis pendens. “A ‘court shall order’ expungement of a lis pendens if the 

pleading on which the lis pendens is based does not state a real property claim, if the claimant 

fails to establish the probable validity of the claim on which the lis pendens is based, or if the 

giving of an undertaking would secure adequate relief to the claimant. ([Code of Civil Procedure] 
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§§ 405.31, 405.32, 405.33.)” (Rey Sanchez Investments v. Superior Court (2016) 244 

Cal.App.4th 259, 263.) Neither party discusses an undertaking and therefore, the Court will only 

address the first two methods for expunging a lis pendens. The party who placed the lis 

pendens has the burden of proof in showing both that the claim is a real property claim under 

section 405.31 and that the party’s claim has probable validity under section 405.32. (Code of 

Civil Procedure § 405.30.)  

Real Property Claim 

“A lis pendens may be filed by any party in an action who asserts a ‘real property claim.’ 

(Code Civ. Proc., § 405.20.) Section 405.4 defines a “ ‘ “Real property claim” ’ ” as “ ‘the cause 

or causes of action in a pleading which would, if meritorious, affect (a) title to, or the right to 

possession of, specific real property … .’ ” “ ‘If the pleading filed by the claimant does not 

properly plead a real property claim, the lis pendens must be expunged upon motion under CCP 

405.31.’ ” (Code com., 14A West's Ann. Code Civ. Proc. (2004 ed.) foll. § 405.4, p. 315.)” 

(Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 647.) “In making this determination, the court 

must engage in a demurrer-like analysis. … Therefore, review of an expungement order under 

section 405.31 is limited to whether a real property claim has been properly pled by the 

claimant. (Code com., 14A West's Ann. Code Civ. Proc., supra, foll. § 405.31, at p. 342.)” 

(Kirkeby, supra, 33 Cal.4th at 647-648.) 

In Kirkeby, the California Supreme Court held that a fraudulent conveyance claim 

seeking to void the transfer of real property is “a real property claim for the purposes of the lis 

pendens statutes.” (Kirkeby, supra, 33 Cal.4th at 648-649.) The court found that the plaintiff had 

“adequately pled a fraudulent conveyance claim by alleging that the [defendants] transferred title 

of the subject properties with the intent to defraud. Specifically, [plaintiff] alleged ‘that 

Defendants made these transfers with the actual intent to hinder, delay, and/or defraud all of 

their creditors in the collection of their claims. …’ ” (Id. at 650.) 

Thus, the question for this Court is whether Plaintiffs have alleged valid claims for 

fraudulent conveyance that relates to real property.  

Kirkeby also explained the requirements for a fraudulent conveyance claim: 

A fraudulent conveyance claim is set forth in the Uniform Fraudulent Transfer Act 

(UFTA), which is codified in Civil Code section 3439 et seq. “A fraudulent 

conveyance is a transfer by the debtor of property to a third person undertaken 

with the intent to prevent a creditor from reaching that interest to satisfy its claim.” 

(Yaesu Electronics Corp. v. Tamura (1994) 28 Cal.App.4th 8, 13 [(“Yaesu”)].) A 

transfer under the UFTA is defined as “every mode, direct or indirect, absolute or 

conditional, voluntary or involuntary, of disposing of or parting with an asset … , 

and includes payment of money, release, lease, and creation of a lien or other 

encumbrance.” (Civ. Code, § 3439.01, subd. (i).) “A transfer of assets made by a 

debtor is fraudulent as to a creditor, whether the creditor's claim arose before or 
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after the transfer, if the debtor made the transfer (1) with an actual intent to hinder 

delay, or defraud any creditor, or (2) without receiving reasonably equivalent value 

in return, and either (a) was engaged in or about to engage in a business or 

transaction for which the debtor's assets were unreasonably small, or (b) intended 

to, or reasonably believed, or reasonably should have believed, that he or she 

would incur debts beyond his or her ability to pay as they became due. [Citations.]” 

(Cortez v. Vogt (1997) 52 Cal.App.4th 917, 928, fns. omitted; see also Civ. Code, 

§ 3439.04.) 

(Kirkeby, supra, 33 Cal.4th at 648.) 

Plaintiffs have alleged that they have a valid judgment against Winbo International Corp. 

and Super Power Equipment Co. (“Judgment Debtors”). (Comp. ¶¶2, 10.) Plaintiffs allege that 

the Judgment Debtors are controlled and owned by defendants Jerry Ni and Lai Shen Liu (“Alter 

Ego Defendants”). (Comp. ¶11.) In December 2015, Plaintiff filed a lawsuit in Alameda County 

against Lucy Ni and the Alter Ego Defendants arguing that they were the alter egos of the 

Judgment Debtors and seeking to enforce the judgment against them. (Comp. ¶11.) Plaintiffs 

allege that the Alter Ego Defendants became aware of that lawsuit and took steps to shield their 

property from Plaintiffs. (Comp. 12.)  

Specifically, Plaintiffs allege that Lai Zhen Liu owns real property located at 3450 Quail 

Walk Court, Danville, and placed a $6,500,000 deed of trust on the property in August 2016. 

(Comp. ¶¶13-14.) Plaintiffs allege that the loan corresponding to this deed of trust is false and 

that it was recorded in an attempt to fraudulently transfer the equity value in the property to a 

third party and shield the property from the judgment lien Plaintiffs will get against the Alter Ego 

Defendants. (Comp. ¶¶17.) 

Plaintiffs also allege that the Alter Ego Defendants owned real property located a 3 

Brooktree Drive, Danville, and that in September 2016 they “sold” the property to Lai Shen Liu, 

Diana Ni (Alter Ego Defendants’ daughter) and Bo Ming Lin (Diana Ni’s husband) for 

$1,600,000, however, no money or assets changes hands. (Comp. ¶¶18-20.) In addition, the 

property was listed for sale in 2015 for $2,900,000. (Comp. ¶¶19.) 

As to each property, Plaintiffs have alleged that the Alter Ego Defendants transferred 

property or property interest with the intent to defraud the Plaintiffs. (Comp. ¶¶22-24; 26-28.)  

Normally, these allegations would be sufficient to show a claim for fraudulent transfer 

related to real property. However, in this case the Judgment Debtors are not alleged to have 

transferred any property. Instead, Plaintiffs’ theory is based on property transfers made by the 

Alter Ego Defendants, which necessarily require allegations that the Alter Ego Defendants are 

alter egos of the Judgment Debtors. Plaintiffs have not presented any legal authority that shows 

the Uniform Fraudulent Transfer Act would apply in this situation. However, Defendants have 

failed to cite any legal authority that holds to the contrary. The Court sees no reason why the 

Uniform Fraudulent Transfer Act cannot apply to alter egos of a judgment debtors if the alter ego 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   02/01/18 

 
 

- 7 - 

theory is properly alleged and later proven. Therefore, the Court finds that Plaintiffs have 

sufficiently alleged real property claims and expungement of the lis pendens under Code of Civil 

Procedure §405.31 is denied.  

Probable Validity 

 “ ‘ “If the claimant does plead a real property claim, but the claim pleaded has no 

evidentiary merit, the lis pendens must be expunged upon motion under [Code of Civil 

Procedure §] 405.32.” ’ [Citation.]” (La Jolla Group II v. Bruce (2012) 211 Cal.App.4th 461, 475; 

see also Amalgamated Bank v. Superior Court (2007) 149 Cal.App.4th 1003, 1011-1012.) 

Under section 405.32, “the court shall order that the notice be expunged if the court finds that 

the claimant has not established by a preponderance of the evidence the probable validity of the 

real property claim.” “Probable validity” means “it is more likely than not that the [plaintiff] will 

obtain a judgment against the defendant on the claim.” (Code of Civil Procedure §405.3.)  

 “A fraudulent conveyance is a transfer by the debtor of property to a third person 

undertaken with the intent to prevent a creditor from reaching that interest to satisfy its claim.” 

(Yaesu, supra, 28 Cal.App.4th at 13.) One of the elements that the plaintiff must prove is that he 

has a claim against the debtor. (Civil Code 3439.01(b),(c); See, also California Civil Jury 

Instructions, no. 4200.) A “ ‘claim’… means a right to payment, whether or not the right is 

reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, 

undisputed, legal, equitable, secured, or unsecured.” (Civil Code §3439.01(b).)  

In this case Plaintiffs must prove is that they have a right to payment from the Alter Ego 

Defendants. That means proving a valid judgment against the Judgment Debtors and then 

proving that the Alter Ego Defendants are alter egos of the Judgment Debtors.  

Plaintiffs have shown that plaintiff Baoding Tianwei Group Co., Ltd. received a valid 

judgment against the Judgment Debtors in 2014. (RJN A and B.) Baoding Tianwei Group Co., 

Ltd. assigned its rights under the judgment to Baoding Tianwei Baobian Electric Co., Ltd. (RJN 

C.) Thus, Plaintiffs have shown that they have a right to payment from the Judgment Debtors.  

Plaintiff must then established by a preponderance of the evidence that the Alter Ego 

Defendants are alter egos of the Judgment Debtors. In order to invoke the alter ego doctrine, a 

party must show: “First, there must be such a unity of interest and ownership between the 

corporation and its equitable owner that the separate personalities of the corporation and the 

shareholder do not in reality exist. Second, there must be an inequitable result if the acts in 

question are treated as those of the corporation alone. [Citations.]” (Sonora Diamond Corp. v. 

Superior Court (2000) 83 Cal.App.4th 523, 538.) Plaintiffs have presented convincing evidence 

that the Alter Ego Defendants are alter egos of the Judgment Debtors. Defendants have not 

presented evidence that convinces this Court otherwise.  

As helpful background information, the Court notes that Jerry Ni (aka Chao Wen Ni) and 

Lai Zhen Liu are married. (Ex. P 6:21-25 ,7:24-8:8 (Jerry Ni Depo).) Lucy Ni (aka Rui Ni) and 
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Diana Ni (aka Jing Hui Ni) are the daughters of Jerry Ni and Lai Zhen Liu. (Ex. R 4:11-5:10, 

13:5-15; 30:5-19 (Lucy Ni Depo); Ex. Z 8:15-23 (Diana Ni Depo).)  

In addition, the Court grants Plaintiffs’ requests for judicial notice.  

Judgement Debtor Winbo International Corp. (“Winbo”) was founded in 1997 by Jerry Ni. 

(RJN F; Ex. T response no. 2; Ex. P 6:21-25 (Jerry Ni Depo).) Judgment Debtor Super Power 

Equipment Co. (“Super Power”) was founded in 2002 as Winbo USA Group and changed its 

name to Super Power in 2003. (RJN G.)  

Generally speaking, Jerry Ni was the CEO of Winbo and Super Power from 1997 to 

2009. Lai Zhen Liu was secretary and CFO from 1997 to 2009. In 2009, Lucy Ni became CEO, 

CFO and secretary of the businesses. (Ex. O, response nos. 2&3; Ex. T response nos. 1-6.) It is 

clear that Jerry Ni was running the companies with the help of his family, primarily Lucy Ni, but 

also Lai Zhen Liu and Diana Ni. (Ex. R 25:14-29:23 (Lucy Ni Depo).) However, it appears that 

the corporate formalities were not always followed. The dates and responsibilities listed in the 

written discovery responses are sometimes inconsistent with the corporate filings for the 

Judgement Debtors and the defendants’ deposition testimony. (RJN F-H; Ex. R (Lucy Ni Depo); 

Ex. Z 32:9-35:2 (Diani Ni depo).) Most troubling of these discrepancies is that Diana Ni is listed 

on some of the corporate documents, but she testified to having very little knowledge as to the 

corporate formalities of these companies. (See RJN Z (Diana Ni depo).) Lucy Ni also was 

unable to answer many questions about the corporate formalities and how the business were 

run, which is usual for someone listed as the CEO. (Ex. 1 40:111-16; 54:8-55:22; 58:5-12 (Lucy 

Ni Depo).)  

In 2011, Lucy Ni dissolved Super Power and stated that Super Power had paid all its 

known debts and liabilities. (RJN H.)  The Court is not entirely clear on the status of the dispute 

between Plaintiffs and Judgment Debtors in 2011, but it appears that there was litigation 

pending between the Judgment Debtors and Plaintiffs and the parties were ordered to arbitrate 

their claims in 2010. (RJN D.) Then in 2014, the United States District Court of Oregon entered 

a default judgment against the Judgment Debtors. (RJN A and B.)  

Plaintiffs have been unable to provide many of the financial records of the Judgment 

Debtors because those records were thrown away by Lucy Ni approximately one year after 

Judgment Debtors stopped responding to the lawsuit in federal court. (Ex. R 35:9-36:20 (Lucy Ni 

Depo).) The Defendants’ answers to questions about the Judgment Debtors’ financial records 

do not convince this Court that the Judgment Debtors followed corporate formalities or kept their 

personal finances separate from the Judgment Debtors’ finances. Although the financial 

information of the Judgment Debtors is limited, there is evidence of three large payments made 

to Plaintiffs on behalf of Winbo from two different companies and one from Lai Zhen Liu. 

(Chunhua Xaio Decl. ¶2; Ex. O 66:7-70:23 (Jerry Ni Depo); Ex. 1 52:16-19 (Lucy Ni Depo).)  

Reviewing Plaintiffs’ evidence in its entirety, the Court finds that the evidence is sufficient 

to show a probability of prevailing as to the alter ego theory. Defendants have not provided 
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evidence that convinces the Court otherwise. Perhaps the defendants will be able to provide a 

better explanation in the future, but as it stands the Court is convinced that Plaintiffs have shown 

a probability of prevailing on their alter ego theory. 

In addition to proving that Plaintiffs had a “claim” against the Alter Ego Defendants, 

Plaintiffs must also prove that the conveyances were done with an intent to defraud Plaintiffs. 

(See, e.g. Yaesu, supra, 28 Cal.App.4th at 13; California Civil Jury Instructions, nos. 4200 & 

4201.) The Court finds that Plaintiffs have presented enough evidence that they have shown by 

a preponderance of the evidence that the conveyances were done with the intent to defraud 

Plaintiffs. Defendants’ evidence is insufficient to convince the Court otherwise.  

Diana Ni was served in the Alameda case on April 18, 2016. (Supp. Woo Decl. ¶31.) By 

April 2016, Diana Ni had an attorney that was defending her in the Alameda County case. (Woo 

Decl. ¶2; see also Comp. 11 & 11.)  Jerry Ni and Lai Zhen Liu were served in the Alameda case 

on September 21, 2016. (Supp. Woo Decl. ¶32.)  

The evidence shows that in February 2010 Lai Zhen Liu purchased the Quail Walk 

property. (Supp. Woo Decl. ¶15 & Ex. N.) When the Quail Walk property was purchased, it 

appears that Lai Zhen Liu made two payments of $135,000 and $4,434,345.10. (Supp. Woo 

Decl. ¶16 and Ex. O.) Thus, when the property was purchased it does not appear that a loan 

was obtained for the property. However, in August 2016, a deed of trust for $6,500,000 was 

issued by Lai Zhen Liu in favor of Hua Ye Jin Quan Oil and Energy Technology Co., Ltd. (Supp. 

Woo Decl. ¶15.) Jerry Ni testified that they have a loan on the Quail Walk property and that the 

details of the loan are handled by Beijing Huaye Jinquan Oil Energy Technology Development 

Co., Ltd, which Mr. Ni testified is “our Beijing company”. (Ex. O 74:16-78:24 (Jerry Ni Depo).) 

Jerry Ni was unable to provide documentation of this loan or specifics as to the loan. (Id.)  

In September 2016, Lai Zhen Liu and Jerry Ni transferred their interest in the Brooktree 

property to Lai Zhen Liu, Bo Ming Lin and Jin Hui Ni (aka Diana Ni). (Supp. Woo Decl. ¶18 and 

Ex. Q.) Diana Ni explained that her parents were unable to make the mortgage payments on the 

property and so Diana Ni and her husband agreed to take over the mortgage. (Ex. Z  53:2-60:21 

(Diani Ni Depo).) The understanding was that Diana Ni and Bo Ming Lin would own 2/3rds of the 

house while Lai Zhen Liu would keep 1/3rd ownership in the house. (Ex. Z 64:24-65:7 (Diana Ni 

Depo).) When the house was transferred, there was a mortgage of about $1.6 million and the 

property had been listed for sale at about $2.9 million (although it is not clear if any offers to 

purchase it had been received). (Ex. Z 58:15-59:9 (Diana Ni Depo).)  

It is possible that each of these property transfers are legitimate, however, given the 

evidence presented, including the lack of details and documentation for the transfers and the 

timing of the transfers, the Court finds that there is sufficient evidence of fraudulent intent as to 

both the Quail Walk and Brooktree properties.  

Thus, Plaintiffs have carried their burden of producing evidence that shows their claim 

for fraudulent conveyance has probable validity. Therefore, the motions to expunge the lis 
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pendens are denied. The Court’s ruling on these motions is limited to the question of whether  

the lis pendens should be removed and is not a final determination as to the alter ego or 

fraudulent conveyance issues.  

Attorneys’ Fees 

The prevailing party on a motion to expunge a lis pendens is normally entitled to their 

reasonable attorneys’ fees, “unless the court finds that the other party acted with substantial 

justification or that other circumstances make the imposition of attorney’s fees and costs unjust.” 

(Code of Civil Procedure §405.38.) Plaintiffs are the prevailing parties, however, the Court finds 

that Defendants were justified in bringing their motions and therefore, the Court will not award 

attorneys’ fees to either party.  

A Note on Civility and Professionalism 

The Court reviewed the letters and emails exchanged between the attorneys included in 

Plaintiff’s supplemental opposition. These communications demonstrate how attorneys can 

successfully advocate for their clients while remaining civil to the opposing counsel. The Court 

commends Mr. Felix and Mr. Chang on their civility and professionalism.  

 

  

 9.  TIME:  9:00   CASE#: MSC17-01243 
CASE NAME: BAODING TIANWEI GROUP VS. NI 
HEARING ON MOTION TO/FOR EXPUNGE LIS PENDENS RE: 3450 QUAIL WALK 
COURT FILED BY JERRY NI, LAI ZHEN LIU, DIANA NI, BO MING LIN 
* TENTATIVE RULING: * 
 
 See ruling on line 8. 

  

10.  TIME:  9:00   CASE#: MSC17-01243 
CASE NAME: BAODING TIANWEI GROUP VS. NI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 
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11.  TIME:  9:00   CASE#: MSC17-01323 
CASE NAME: AFFORDABLE PAYROLL, INC. VS SC 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of AFFORDABLE 
PAYROLL, INC FILED BY SCOTTSDALE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

 Defendant Scottsdale Insurance Company’s Demurer to the First Amended Complaint 

(“FAC”) is overruled.  Scottsdale shall file and serve its Answer on or before February 15, 2018. 

1. Background. 
 
 Plaintiff Affordable Payroll is a payroll processing company.  (FAC, ¶ 9.)  In 2010, it 
sought a new Errors and Omissions policy to insure itself for any liability arising out of the 
performance of processing and facilitating payroll taxes for its clients.  (¶ 10.)  Defendant 
Scottsdale issued Affordable a “Business and Management Indemnity Policy.”  (¶ 12.)  It issued 
a renewal policy on identical terms a year later, but the following year issued another “renewal” 
with a broader Endorsement 8 set of exclusions.  (¶ 12-15.)   
 
 On May 10, 2013, the Apex plaintiffs filed a professional negligence action against 
Affordable (the “Underlying Action”), alleging that Affordable failed to correctly calculate and 
appropriately process and pay employment tax withholding deposits to the federal and state 
governments.  The allegations were potentially, if not actually, covered by the Renewal Policy.  
(¶ 17.) 
 
 On June 4, 2013, Affordable notified defendant Scottsdale of the Underlying Action and 
requested Scottsdale to provide a defense.  Scottsdale refused.  (¶ 18, 19.) 
 
 Affordable thereafter stipulated that Apex could have judgment against Affordable in the 
Underlying Action for $461,732.  Affordable and Apex then filed this action against Scottsdale. 
 
 Affordable and the Apex plaintiffs jointly state causes of action against Scottsdale for 
breach of contract and insurance bad faith.  The breach of contract cause of action alleges that 
there was a potential for liability under the policy when the tender was made because the 
broadened exclusions were not effective.  Scottsdale had defended Affordable in a similar suit 
under the immediately prior policy.  (¶ 25.)  Scottsdale breached its obligations by failing and 
refusing to conduct a fair investigation, failed to provide a defense, and failed to provide any 
indemnity.  (¶ 26.)  The FAC alleges similar conduct in the cause of action for insurance bad 
faith.  (¶ 32-34.)   
 
 Scottsdale demurs to both causes of action.   
 

2. Analysis. 
 

A. Breach of Contract. 
 
 In essence, Scottsdale argues it is clear from the face of the pleadings and the matters 
of which the court can take judicial notice that Scottsdale did not breach its agreement to defend 
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and indemnify Affordable because its obligations to defend and indemnify extend only to a 
covered loss, and the Underlying Action did not allege a covered loss.  There is no covered loss 
because the Underlying Action did not allege a “Wrongful Act” as defined by the policy and 
because the true remedy sought in that action consisted of restitution or disgorgement, which 
are not insured or insurable, rather than damages, which are. 
 
 On the other hand, plaintiffs argue the Underlying Action sought damages, not 
disgorgement, and that it only needed to be based on a “Professional Services Wrongful Act,” 
not a “Wrongful Act,” which it was. 
 
 Both of these arguments require the court to interpret the insurance contract.  When 
reviewing whether a plaintiff has properly stated a cause of action for breach of contract, the 
court determines whether the agreement is “reasonably susceptible” to the meaning ascribed to 
it in the complaint.  The court accepts plaintiff’s allegations as to the meaning of the agreement 
so long as plaintiff’s pleading does not place a “clearly erroneous construction upon the 
provisions of the contract.”  (Klein v. Chevron U.S.A., Inc. (2012) 202 Cal. App. 4th 1342, 1384-
1385; see generally George v. Automobile Club of Southern California (2011) 201 Cal. App. 4th 
1112, 1127. 
 

1)  Professional Services Wrongful Act. 
 
 The duty to defend is broader than the duty to indemnify.  An insurer may owe a duty to 
defend its insured in an action in which no damages ultimately are awarded.  An insurer must 
defend a suit which “potentially seeks damages within the coverage of the policy.”  (Montrose 
Chemical Corp. v. Superior Court (1993) 6 Cal.4th 287, 295.)   
 

The duty to defend “arises upon tender of a potentially covered claim and lasts until the 
underlying lawsuit is concluded, or until it has been shown that there is no potential for 
coverage.”  (Scottsdale Ins. Co. v. MV Transportation (2005) 36 Cal. 4th 643, 655.)   
 
 In determining whether a lawsuit potentially seeks damages within the coverage of the 
policy, the court begins by comparing the allegations of the lawsuit to the terms of the policy.  
(Ibid.)   
 
 Here the Underlying Action that Apex filed against Affordable alleges a single cause of 
action for General Negligence.  It states that Affordable served as the payroll service provider 
for Apex.  In that capacity, Affordable was “in the business of filing federal and state 
employment tax returns and making the required federal and state employment tax deposits for 
its clients . . .”  (Ex. A to Defendant’s Request for Judicial Notice filed 12/1/17 (the “RJN”).)  
Apex paid its payroll taxes to Affordable, which had a “fiduciary duty and a duty of fidelity and 
trust to make the employment tax withholding deposits to . . . the IRS and State of California.  
From 2009 -2013, [Affordable] accepted these deposits from [Apex], but breached their duties . . 
by failing to pay the employment tax withholding deposits to . . . the IRS and the State of 
California.  [Affordable’s] breach of duty caused [Apex] substantial damages.”  The Underlying 
Action does not further define the damages, other than to say that Apex sought an amount 
“according to proof, but not less than $200,000.”  The complaint in the Underlying Action was 
filed May 10, 2013.  It was amended on May, 21, 2013, but the allegations pertinent here were 
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largely unchanged.  (See Ex. B to RJN.) 
 
 These allegations must be compared to the coverages provided by the Policy.   
 
 The first page of the Policy is titled “Business and Management Indemnity Policy 
Declarations.”  It states that the policy may cover a wide range of coverages, including 
“Employment Practices, Directors and Officers and Company . . . Technology, Media and 
Professional Services and Miscellaneous Professional Services . . .” and that whichever of these 
are applicable, the policy covers only claims made during the policy period. 
 
 The key portion of the Policy for purposes here is titled, “Technology, Media and 
Professional Services Coverage Section.”  In section A, this portion of the Policy contains two 
insuring clauses.  Defendant agrees to pay:  (1) “the Loss which the Insureds have become 
legally obligated to pay by reason of a Claim . . . for a Professional Services Wrongful Act”; and 
(2) the Loss which the Insureds have become legally obligated to pay by reason of a Claim . . . 
for a Media Services and Technology Based Services Wrongful Act . . .”  (Ex. C to RJN, p. 1 of 
7, EKS-P-6, section A.) 
 
 “Claim” means a written demand against the insureds “for monetary damages” or a “civil 
. . . proceeding against the insureds seeking monetary damages . . .”  (Id., section B.1.) 
  
 “Loss” means “monetary damages . . . but shall not include:  a. punitive or exemplary 
damages; b. taxes, fines or penalties; [or] c.  matters uninsurable under the laws pursuant to 
which this Policy is construed . . .”  (Id., section B.6.)   
 
 “Media Services” means the following acts in the ordinary course of the Insureds 
business:  “the gathering, collection or recording of Media Material in any Media 
Communication; or the publication, dissemination or release of Media Material in any Media 
Communication.  (Id., section B.7.)   
 
 “Media Services and Technology Bases Services Wrongful Act” means one of various 
acts “committed in the course of the Insureds performance of Media Services or Technology 
Based Services,” including “disparagement”, “plagiarism,” “negligence regarding any Media 
Communication,” and failure to prevent a computer virus.  (Id., section B.10.)   
 
 “Professional Services” means “professional services or professional activities performed 
by the Insureds for others, for a fee.”  (Id., section B.11.)   
 
 “Professional Services Wrongful Act” means “any actual or alleged error, . . . omission or 
neglect or breach of duty by any Insureds which occurs solely in connection with the Insureds 
rendering of, or alleged failure to render, Professional Services.”  (Id., section B.12.)   
 
 “Wrongful Act” means “any Professional Services Wrongful Act and Media Services and 
Technology Based Services Wrongful Act.”  (Id., section B.15.)   
 
 Thus, under the Policy and the FAC, Scottsdale owed a duty to indemnify Affordable for 
a Loss (monetary damages) that the Insureds became legally obligated to pay by reason of a 
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Claim for a Professional Services Wrongful Act (an error, omission, neglect or breach of duty 
which occurred in connection with the Insureds rendering of Professional Services (activities 
performed by Affordable for its payroll processing clients for a fee.)) 
 
 Further, Scottsdale owed a duty to defend Affordable against a suit which potentially 
sought damages for such a Loss.  
 
 The FAC alleges that this duty of indemnity and defense was owed under insuring 
clause A.1. for a Professional Services Wrongful Act.  Section A.1. is a separate coverage from 
Section A.2.  Plaintiffs do not have to allege a Wrongful Act, that is, they do not have to allege a 
wrongful act that meets both the definition of Professional Services Wrongful Act and the 
definition for Media Services and Technology Bases Services Wrongful Act. 
  

2) Damages as opposed to Restitution or Disgorgement. 
 

Scottsdale’s more significant argument is that it owed no duty to defend or indemnify 
because the Underlying Action in reality sought only restitution or disgorgement.  Scottsdale 
admits that the Underlying Action says it seeks damages, but argues that the labels used in an 
underlying lawsuit are not controlling.  (See Bank of the West v. Sup. Ct. (1992) 2 Cal.4th 1254, 
1270.) 

 
“If any facts stated or fairly inferable in the complaint, or otherwise known or discovered 

by the insurer, suggest a claim potentially covered by the policy, the insurer’s duty to defend 
arises and is not extinguished until the insurer negates all facts suggesting potential coverage. 
On the other hand, if, as a matter of law, neither the complaint nor the known extrinsic facts 
indicate any basis for potential coverage, the duty to defend does not arise in the first instance.”  
(Scottsdale, supra, 36 Cal.4th at 655.) 

  
Further, on a demurrer all the court knows about what the insurer knew when it was 

tendered the complaint in the underlying action is what is alleged in that complaint or is before 
the court through a request for judicial notice. 

 
Both the Policy and public policy bar coverage for certain types of restitution or 

disgorgement.  (See Ex. C to RJN, ¶ B.6.c., d.; Bank of the West v. Sup. Ct. (1992) 2 Cal.4th 
1254, 1270 (including restitution of Medi-Cal overpayments, statutory restitution to victims of 
crime, and restitution under Business and Professions Code section 17200).   

 
However, that uninsurable restitution is all the Underlying Action sought is not 

established on this demurrer.  The Underlying Action itself does not state that it asks Affordable 
to return Apex’s withholding taxes to Apex.  Nor does it make clear that Apex’s “damages” are 
limited to the money that Affordable failed to transfer to the taxing authorities.  In addition, the 
transcript attached as Exhibit 2 to the FAC references “a $40,000 costs item for accounting-
related services,” which could constitute damages.  The court cannot determine on this 
demurrer that the Underlying Action never sought anything other than restitution or 
disgorgement.  It cannot accept on a demurrer Scottsdale’s interpretation of the meaning of 
words used in the transcript attached to the complaint.  (See Reply Brief at 3:20-23.)  On a 
demurrer, the court construes the complaint liberally in favor of the plaintiff and draws inferences 
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in favor of the plaintiff, not the defendant.   (Perez v. Golden Empire Transit Dist. (2012) 209 
Cal.App.4th 1228, 1239.) 
 

B. Insurance Bad Faith. 
 

Scottsdale’s argument that there can be no insurance bad faith is almost entirely 
derivative of its argument that there was no covered loss.  Therefore, the demurrer to the cause 
of action for insurance bad faith is also overruled.  Further, the court cannot determine on this 
demurrer that Scottsdale’s position was “undeniably based on reasonable grounds.  (See Reply 
Brief at 4:12.) 

 
Defendant’s Request for Judicial Notice filed 12/1/17 
 

The court grants this unopposed Request for Judicial Notice and takes judicial notice of the 
existence and the contents of the attached exhibits. 
 

  

12.  TIME:  9:00   CASE#: MSC17-01323 
CASE NAME: AFFORDABLE PAYROLL, INC. VS SC 
HEARING ON MOTION TO/FOR STRIKE CLAIM FILED BY SCOTTSDALE 
INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Defendant Scottsdale Insurance Company’s Motion to Strike Plaintiffs’ Claim for Punitive 
Damages is granted without leave to amend except pursuant to a motion under Code of Civil 
Procedure section 473 after plaintiff has taken depositions of Scottsdale or its employees.  The 
current allegations regarding acts of oppression or malice are too general.  (See Grieves v. 
Superior Court (1984) 157 Cal.App.3d 159, 166.The FAC does not sufficiently allege facts 
showing despicable conduct.  (See CC § 3294 (c)(1), (2).) 

  

13.  TIME:  9:00   CASE#: MSC17-01323 
CASE NAME: AFFORDABLE PAYROLL, INC. VS SC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 
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14.  TIME:  9:00   CASE#: MSC17-02518 
CASE NAME: LAX VS THE BANK OF NEW YORK 
SPECIAL SET HEARING ON: OSC RE: PRELIMINARY INJUNCTION SET BY 
PLAINTIFF 
* TENTATIVE RULING: * 
 
 Continued to 4/12/18 at 9:00 in Dept. 33 per written stipulation. 

  

15.  TIME:  9:00   CASE#: MSL15-02504 
CASE NAME: CREDITORS ADJUSTMENT VS FETTER 
HEARING ON MOTION TO/FOR AN ORDER ATTACHING THE WAGE EARNINGS 
FILED BY CREDITORS ADJUSTMENT BUREAU 
* TENTATIVE RULING: * 
 
 Appear. 

  

16.  TIME:  9:00   CASE#: MSN17-2218 
CASE NAME: REGARDING LON LUCKY 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF STRUCTURED 
STLMT PMT RGHT FILED BY CATALINA STRUCTURED FUNDING, INC. 
* TENTATIVE RULING: * 
 
 Continued to February 22, 2018 at 9:00 a.m. per fax of counsel for Petitioner. 

  

17.  TIME:  9:00   CASE#: MSN18-0033 
CASE NAME: IN RE: TITUS HOWARD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Appear. 
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18.  TIME:  1:30   CASE#: MSC17-02238 
CASE NAME: CITY OF MARTINEZ VS KERRY KILM 
SPECIAL SET HEARING ON: DEMONSTRATING COMPLIANCE W/ WRIT OR ALT 
OSC SET BY DEFENDANTS 
* TENTATIVE RULING: * 
 
Continued by the court to March 2, 2018 at 9:00 a.m. in Department 33. 

 


